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InfoHighway Communications Corporation ("InfoHighway") submits these comments in

response to the Commission's Line Sharing Further NPRM1 in the above-captioned proceedings

concerning implementation of line sharing where an incumbent local exchange carrier ("ILEC")

has deployed fiber in the loop. InfoHighway is a leading integrated communications provider

that offers competitively priced, high-speed data and Internet services, principally utilizing digital

subscriber line ("DSL") technology, web hosting and website collocation services, and local and

long distance telephone services. InfoHighway provides its services in eleven major markets in

New York, Texas, New Jersey, Massachusetts, Pennsylvania, Maryland, and Washington, D.C.

Deployment of Wireline Services Offering Advanced Telecommunications Capability and Implementation
ofthe Local Competition Provisions ofthe Telecommunications Act of1996, CC Docket Nos, 98-147, 96-98, Third
Report and Order on Reconsideration and Third Further Notice of Proposed Rulemaking in CC Docket No. 98-147,
and Fourth Report and Order on Reconsideration and Sixth Further Notice of Proposed Rulemaking in CC Docket
No, 96-98, FCC 01-26 (January 19,2001) ("Line Sharing Further NPRM').
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I. ILECS SHOULD BE REQUIRED TO OFFER A UNE-DATA PLATFORM

A. CLECS Would Be Impaired Without Access to a UNE-Data Platform

In the Line Sharing Further NPRM the Commission asks for comment on whether

CLECs would be impaired in their ability to provide service in the absence of the availability of a

UNE-data platform.2 The Commission has determined that its unbundling impairment analysis

"considers the totality of circumstances a requesting carrier will face ... ,,3 Under this standard,

InfoHighway is impaired in its ability to provide advanced services without the availability of a

UNE-data platform.

InfoHighway has previously brought to the Commission's attention the myriad

difficulties that it has faced in providing DSL service on a resale basis combined with its resold

voice service on the same line.4 Essentially, Verizon intends to continue its policy of not

permitting provision by a CLEC of voice and DSL service over the same line on a resale or

platform basis regardless of whether Verizon's DSL service is provided through a separate

affiliate or not.s Verizon suggests that the only way that InfoHighway can provide voice and data

service over the same line is to partner with another DSL provider, i.e. engage in line sharing

with another CLEC.6

Line Sharing Further Recon, para. 64.

Line Sharing Order, para. 51.

4 Letter from DSLnet, Inc. and InfoHighway Communications Corporation to Hon. Michael K. Powell,
February 5,2001. (attached)

Letter from Veronica PeIIizzi, Verizon to InfoHighway Communications Corporation, February 13,2001.
(attached).
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InfoHighway submits that a CLEC is impaired in its ability to provide DSL service if the

only way it can do so on a line shared basis is to obtain collocation space, install splitters, or

partner with CLECs. CLECs are not realistically able, as an economic or practical matter, to

obtain collocation space and/or install splitters in order to provide both voice and DSL service

whenever a customer decides it wants voice service from InfoHighway in addition to DSL

service. InfoHighway currently serves thousands of voice customers in its markets covering a

wide geographic area. This area is served by dozens (if not hundreds) ofcentral offices from

Verizon and SBC. While it is feasible to collocate in central offices with a larger concentration

of our customers, it is not feasible to collocate in central offices with only few customers. The

Commission has recognized that "impairment with regard to residential and small business

segments may be due 'in part, to the cost and delay of obtaining collocation in every central

office where the requesting carrier provides service using unbundled loops. ", 7 Similarly,

installation of splitters in hundreds of central offices, with or without full collocation, is not

economically or practically possible.

It would also be absurd to suggest that CLECs are not impaired in their ability to provide

both voice and data service to a customer because they might be able to partner with another

CLEC. The impairment test, properly applied, should be used to assess whether an individual

CLEC could provide a service to customers, not whether CLECs joining forces could so so.

Moreover, it is not realistic to expect that CLECs which are essentially competitors in a local

market will want to "partner" to provide a service. In any event, CLECs do not have the same

ubiquitous footprint as ILECs and other CLECs' wholesale provisioning processes rely on ILEC

Line Sharing Order, para. 30 quoting Local Competition Order, para. 84.
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ordering systems. InfoHighway would also need to establish entirely new vendor relationships.

Therefore, partnering with other CLECs is infeasible. Instead, it would be far more feasible for

InfoHighway to provide DSL service by utilizing ILEC's advanced data offerings. InfoHighway

already has provisioning relationships with ILECs that could be used for this purpose.

Accordingly, the Commission should conclude that CLECs are impaired in their ability to

provide service unless they are able to provide voice and DSL service over the same line on a

platform basis.

B. A UNE-Data Platform Is Already Required Under Current Rules

In addition to the fact that CLECs would be impaired in providing advanced data services

without access to a UNE-data platform, InfoHighway submits that a UNE-data platform is

already required under the Commission's rules. Section 51.315(b) ofthe Commission's rules,

prohibits ILECs from separating network elements that the ILEC currently combines.8 This rule

is the basis for the current requirement that ILECs must make available the voice UNE-platform

and it applies with equal force to combinations ofUNEs used to provide data or advanced

services. Since ILECs currently combine the various network elements used in provision ofdata

and advanced services on a line shared basis, they may not uncombine them when a requesting

carrier seeks to obtain all of them as UNEs in a combined platform. In the context ofline

sharing, this means that where an ILEC is offering DSL service through line sharing, the various

network elements used to provide this DSL service must be made available in a combined form.

47 U.S.c. Section 51.315(b).
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II. THE UNE DATA PLATFORM SHOULD BE DEFINED TO INCLUDE ALL
ATTACHED ELECTRONICS, INCLUDING THE SPLITTER

The Commission should define the UNE data platform to include all electronics attached

to facilities used to provide DSL on a line shared basis. In the UNE Remand Order, the

Commission defined the loop network element to include all features, functions, and capabilities

of the transmission facilities, including dark fiber and attached electronics (except those used for

the provision of advanced services, such as DSLAMs) owned by the ILEC between and ILEC's

central office the loop demarcation point at the customer's premises.9 The Commission

excluded the DSLAM because an integral function of a DSLAM is the routing of packetized

data. lo Splitters do not perform any routing functions. Moreover, the Commission has not

identified any attached electronics other than the DSLAM that should be excluded from the

definition of the loop. II Accordingly, splitters are attached electronics that are part of the loop

network element that, in tum, must be provided as part of either any combination of network

elements that comprise either a voice or data UNE-platform.

In any event, InfoHighway endorses the Commission's suggestion that the UNE-data

platform could be defined to include "the loop (both feeder and distribution portions, whether

copper or fiber), attached electronics, line-card/DSLAM functionality, ATM switching or its

9

)0

UNE Remand Order, para. 167.

UNE Remand Order, 15 FCC Rcd at 3833-34, para. 303-304.

II Deployment ofWireline Services Offering Advanced Telecommunications Capability, Implementation of
the Local Competition Provisions ofthe Telecommunications Act of1996, Order on Reconsideration and Second
Further Notice of Proposed Rulemaking in CC Docket No. 98-147 and Fifth Further Notice of Proposed Rulemaking
in CC Docket No. 96-98, FCC 00-297, released August 10,2000, para. 122.
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equivalent, and transport.,,12 This would include any splitter function incorporated in the

DSLAM.

InfoHighway stresses that the key to eliminating any impairment to CLECs in their ability

to provide combined voice and data offerings is elimination of the requirement that CLECs must

collocate splitters or partner with other CLECs. This can be accomplished by requiring ILECs to

provide the splitter as part of the UNE-data platform.

III. THE COMMISSION SHOULD DETERMINE THAT ILECS MUST MAKE
BOTH THE VOICE AND DATA PLATFORMS AVAILABLE
SIMULTANEOUSLY

The UNE voice and data platforms would permit a CLEC to provide voice and data

service, respectively, on a platform basis without collocating or installing splitters in each central

office that serves the CLEC's customer. Under current rules, CLECs may obtain the voice

UNE-platform and, if the Commission accepts InfoHighway's recommendation, will also be able

to provide data service on a platform basis. InfoHighway submits that there is no legal or policy

basis for artificially restricting a CLEC's ability to provide both data and voice service on a

platform basis simultaneously and on a line shared basis. The Commission should specifically

determine that CLECs may obtain the voice and data UNE-platforms and provide voice and data

service on the same line.

12 Line Sharing Further NPRM, n. 135.
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IV. CONCLUSION

For the foregoing reasons, the Commission should determine that ILECs must offer a

UNE-data platform, that the UNE-data platform includes the DSLAM and splitter functionality,

and that CLECs may simultaneously obtain the UNE voice and data platforms to provide voice

and data service over the same line on a line shared basis.

ctfully submitted,

Eric J. Branfinan
Patrick J. Donovan
Swidler Berlin ShereffFriedman, LLP
3000 K Street, NW
Washington, DC. 20007
(202) 424-7500 (tel)
(202) 424-7645 (fax)

Counsel for InfoHighway Communications
Corporation
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Mr. Joseph Gregori
ChiefEx.ecutive Officer
InfoHighway Communications

Corporation
1333 Broadway
Suite 1001
New York, NY 10018

Re; Wholesale Advanced Servisg

Dear Mr. Gregori:

Larry Babbio has asked that I respond to your letter ofJanuary 30, 2001. writr.ell
on behalfofA.R.C. NetwOIks, Inc. and iu parent, lnfoHighway Communications
Corporation. As explained below, your letter oon:tains several incorrect .stale:iDetlts.
which this letter is intended to rectify. As acknowledged in your letter. Verizon has
previously communicated these same points to your company in a letter dated July 21,
2000, and in response to the various ASCENT trade association filings thal your
company supported.

As you know. pursuant to the FCC's order approving 1he merger of BeD Atlantic
and GTE. Verizon was required for a limited period of time to offer all Advmced
Services, i.D.cluding DSL, exclusively through one or more slruc:turaIly separated data
affiliates. One such affiliate, Verizon Advanced Data, Inc, ("VADI"), f011Del'ly known as
Bell Atlantic Network Data. presently offers DSL service purswm.t 10 an intentate
exchange acoess tariff fUed with the FCC. Contrary to the assertions in your letter. VADI
does not restrict the resale of the service defined py the termS ofthaz tariff. Indeed,
VAD!' s existing customer base is almost eDtirely comprised ofInfonnation Service
Providers and other wholesale customers who are actively reselling VADI's DSL se:rvice,
as required by Section 251(b)(1) ofthe Act
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Your letter further maintains that VADI is obligated to make its DSL service
available for resale at the wholesale discount required by Section 251(e)(4) of1he Acl In
support of this argument. you cite to the rec:art decision .ofthe U.S. Court ofAppeals
regarding SBC's separate data af1i1iate. Your reliance on that decision is mispJaa:d.
Even ifVADI is to be regarded as a successor and assign of the Verizon lLECs once the
court's mandate in that case issues. VADI's services are only subject to the resale
discount to the extent those services are offered at retail. The DSL services offered under
VADI's interstate tariff were designed for the wholesale market and are marketed and
sold aJmost exclusively to Internet Service Providers and other wholesale customers. The
FCC has determined that such non-retail offerings are not subject to the wholesale
discount required by Section 251(eX4). even when offered by an ILEe. Bell Atlantic
ADS! TariffOrder, 14 FCC Rcdat 19246.

Your letter also complains that VADI bas refused to provide its DSL service to

A.R.C. for resale to certain ofA.R.C. 's customers who are receiving resold voice service
from A.R.C., or who in the future might receive voice service using the UNE platform.
Under the terms of its intersts.te exchange access tariff. VADI provides DSL service only
"over a\'ailable copper facilities over which line sharing is available" to it. Pursuant to
current FCC rules, line sharing is available from an ll..EC on a loop only where that loop
is ooncummtly being used by that ILEe to provide voice service directly to its end user
customer. Line Sharing Orckr, 14 FCC Red at 20941. In the situatiODS described in your
letter, however, the n:ECs from which VADI procures its loop facilities are not providing
voice service to the end users in question, and so line sharing is not available on those
loops. VAnI. therefore, is unable to offer the service to those customers of A.R.C. under
the tenns ofVADI's interstate tariff.

The Verizon ILECs, of~ currently do DOt preclude carriers like VADI from
partnerina with voice carriers to engage in "line splitting" ammgements; i.e.,
arrangements in which a data carrier provides DSL seMces over the high frequency
spectrum ofan unbundled xDSL compatible loop while a \'Dice carrier provides voice
services over the low frequency spectr'Uln of that unbundled loop. Although VADI is
actively participating in the New York collaborative that is addressinl various line
splitting scenarios, at the present time it does not offer a DSL service llIlder its tariff
utili7.ing line splitting axrangements. (It is quite possible, though. that there are other
carriers who do so, and nothiIIg pm:ludes A.R.c. ftom seeking to enter into line splitting
arran.gements with those camel'S.)

In addition, in the same New York collaborative, the Verizon ILECs have recently
stated thai th~ do not object as a policy matter to permitting competing carriers to
provision DSL services over MSOld lines, even though there is no current legal
requirement that they provide such a service. Because Verizon bas not fully investigated
how such arrangements could be provided. however. the Verizon ILECs are currently in
the process ofpreparing a draft service proposal for review by the CLEC community.
Although VADI has no CWTCnt plans to amend its tariff to provide DSL service over such
ammgements. it will continue to participate in the industry discussions surrounding that
possibility, and I would encourage your company to do so IS well.
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Finally, your letter complafDs tbaI resale orders submitted to VADI for DSL
service must utilize the same systems currently being used by VADI's other who1csale
customers. rather than the sys1etnS being used by CLEC customers ofthe Verizon
Operating Telephone Companies. Under the structural separation requirements ofthe
BAlGlE Merger Order, VADI is required to use systems to C!'eate and maintain customer
records that are sepe:rate from the: systems heine used by its Opereting Telephone
Company affiliates. (The conversion to these systems resulted in a tcmpc:muy extension
ofthe ordering intervals for DSL service., as ~iTlCd in your lct1:r, bm tbis affected aU
VADI's DSL customers. and not just A.R.e.) It is not pteSCDIly possible, therefore. for
AILe. to submit orders to VADI using the same interfaces it uses to place orders with
the Vcrizon Operating Telephone Companies.

In conclusio~al1hough VADI does not currently offer the service you would like
to receive, I would encourage your company to participare along with VAD! to the fullest
extent possible in the on-going collaborative in New Vode.. Many oftbe same issues of
concern to your company will eventually be addressed in that forum.

cc: Mr. Lawrence T. Babbio
Mr. Frederick 0'Alessio
Mr. Paul Lacouture
Andrew D. Lipman. Esq.
Eric J. Bnmfinau. Esq.

FEEl 1S 'r2l1 09: 45 212B.d9S32A ~.l2IIa4
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February 5, 2001

Hon. Michael K. Powell
Chairman
Federal Communications Commission
445 12th Street, SW - Room 8-B201
Washington, DC 20554

Ex Parte
CC Docket Nos.98-141, 98-184

Dear Chairman Powell:

In this letter, DSL.net Communications, LLC ("DSL.net") and InfoHighway
Communications Corporation ("InfoHighway") request that the Commission immediately
determine, in response to the recent decision of the United States Court of Appeals for the
District Columbia Circuit in Ascent v. FCC, I that the separate advanced services affiliates
ofSBC and Verizon, or of any other incumbent local exchange carrier ("ILEC"), are, and
have been since their establishment, subject to all of the obligations ofSection 251(c) of
the Act. The Commission should determine that existing interconnection agreements
between the parent ILEC and CLECs are, and have been, fully applicable to the advanced
services affiliate and direct ILEC advanced services affiliates to comply with the terms of
those interconnection agreements.

DSL.net is a high speed data communications Internet access provider that uses
digital subscriber line ("DSL") technology to provide high-speed Internet access service
to small and medium sized businesses, primarily in second tier cities throughout the
United States. DSL.net has provided service or installed equipment in over 375 cities.
InfoHighway's subsidiary, A.R.c. Networks, Inc. (dba/ InfoHighway), is a leading
integrated communications provider ofbroadband data and voice telecommunications
services primarily to small- to medium-sized businesses and tenants of multiunit
environments in major markets in the northeastern and southwestern United States.
Together, InfoHighwayand A.R.C. are able to offer competitively priced, high quality
and high speed data and Internet services principally utilizing DSL technology.

In Ascent v. FCC, the court detennined that "the Commission may not pennit an
ILEC to avoid Section 251(c) obligations by setting up a wholly owned affiliate to offer
those services,,2 and that allowing "an ILEC to sidestep Section 251(c)'s requirements by

"
i- ~." . 1~. ,'" ,,), \;°fJ!tJG rec'd-O

:. ~A BCOE

J Association ofCommunications Enterprises v. FCC, 235 F. 3d 662 (D.C. Circuit January 9,
2001)("Ascent v. FCC').

1 235 F. 3d at 668.



simply offering telecommunications services through a wholly owned affiliate seems to
us a circumvention of the statutory scherne.,,3 Although the court vacated only the order
approving the SBC/Ameritech merger,4 the court made clear that the reasoning of the
court was applicable to all ILECs. Apart from the broad sweep of the court's holding
quoted above, the court stated that "[i]t is important to note that although this case arises
out of a merger proceeding, the Commission's order has a broader application. Any
lLEC would be entitled, according to the Commission's logic, to set up a similar affil;'lte
and thereby avoid Section 251(c)'s resale obligation." Therefore, in vacating the
SBC/Ameritech Order, the court also for all practical purposes vacated the "broader
application" of the Commission's reasoning that would have pennitted any ILEC to set
up a separate affiliate and avoid section 251 (c) obligations. More particularly, Ascent v.
FCC also effectively vacates any presumption that Verizon's advanced services affiliate
is not subject to Section 251 (c) obligations.

DSL.net and InfoHighway respectfully suggest, therefore, that Ascent v. FCC has
vitiated the Commission's previous policy favoring the concept oflLEC separate
affiliates. DSL.net and InfoHighway urge the Commission to immediately begin to deal
with implementation of the obvious consequences of the court's decision. DSL.net and
InfoHighway noted with interest that the Commission stated in the Ok/ahoma/Kansas
271 Order that it would issue an order in the near future addressing these issues.s In that
order, the Commission should provide to industry the guidance suggested below.

The Commission should state clearly that any ILEC "separate" affiliate is fully
subject to Section 251(c) obligations. The Commission should state that any facilities or
telecommunications services ofthe affiliate are subject to requests for interconnection,
unbundled network elements, and resale at a wholesale discount under Section 251(c),
pursuant to current and future rules of the Commission and state commissions
implementing that Section. The Commission should also state that existing
interconnection agreements between the parent ILEC and CLECs are fully applicable to
the advanced services equipment and services of the affiliate and that the separate
affiliate must comply with those interconnection agreements. The Commission should
direct ILEes to file tariffs for advanced services as dominant carriers. The Commission
should also make clear that ILECs must offer retail DSL offerings and that they may not
avoid their resale obligations under Section 251 (c)(4) by attempting to characterize their
DSL offerings as non-retail offerings.

3 235 F. 3d at 666.

• Ameritech Corp. and SBC Communications. Consentfor Assignment ofControl, Memorandum Opinion
and Order, CC Docket No. 98-141, FCC 99-279, released October 8,1999.

5 Joint Application by SHC Communications, Inc.. Southwestern Bell Telephone Company, and
Southwestern Bell Communications Services. Inc. d/b/a Southwestern Bell Long Distancefor Provision of
In-region. InterLA TA Services in Kansas and Oklahoma, CC Docket No. 00-217, Memorandum Opinion
and Order, FCC 01-29, , 252, n. 768. (January 22,2001).

--_.. - --- --. _..•. - ._----



The Commission should also state that any facilities and services of advanced
service's affiliates have been fully subject to Section 251(c) obligations ever since the
affiliate was established. The Commission has no authority to waive statutory provisions.
Therefore, the Commission's "rebuttable presumption" that an ILEC separate advanced
services affiliate would not be subject to Section 251(c) did not have the legal effect of
nullifying that Section of the Act even though the court only later determined that the
presumption contravened the Act. In short, any ILEC separate advanced services
affiliate was, and is, fully subject to Section 25 I(c) from the moment it was established.
The Commission should explicitly determine that any current or past refusal of these
affiliates to comply with Section 251(c) obligations, such as pennitting resale of retail
DSL service offerings pursuant to a wholesale discount under Section 25 I(c)(4), is and
was unlawful.

DSL.net and InfoHighway do not expect the Commission in the context of this
letter to adjudicate any issue of liability ofdamages for any current or past refusal of an
ILEC separate affiliate to comply with Section 251(c) obligations. In this connection, the
sac/Ameritech and Bell Atlantic/GTE merger orders did not purport to establish any
exemption from damages for the separate affiliate's refusal to comply with Section
251(c). Moreover, the mergers themselves, the acceptance of the merger conditions, and
decisions of the ILEC affiliate to ignore Section 25 I (c) obligations, were purely
voluntary on the part of these companies. Ofcourse, any refusal by an ILEC to comply
with Section 251(c) obligations after Ascent v. FCC is an egregious violation of that
section. Therefore, there is no basis to limit ILEC liability for damages for refusal, either
in the past or going forward, to comply with Section 25 I(c) obligations. The
Commission should specifically state that provision ofadvanced services through a
separate affiliate does not immunize the ILEC for damages caused to CLECs for failure
to comply with Section 251(c) obligations.

DSL.Net and InfoHighway stress that it is particularly important that the
Commission issue the requested guidance as soon as possible. Absent this guidance,
ILEes will not readily comply with application of Section 251(c) obligations to their
provision of advanced services. As explained in'the attached correspondence from
DSL.net to the Department of Public Utility Control ofConnecticut and the response of
the Southern New England Telephone Company ("SNET"), SNET is quite frankly
stalling in response to DSL.Net's request for resale ofDSL service in that state in order
to disadvantage competitors. As further explained in that letter, it is critical that DSL
providers have the ability to resell DSL service pursuant to Section 251(c)(4), especially
in smaller markets.

As explained in the attached letter from InfoHighway to Verizon, Verizon's
transfer ofprovision ofadvanced services to its affiliate effectively tenninated the future
viability ofany expansion ofInfoHighway's DSL business. As explained in that letter,
Verizon imposed discriminatory provisioning conditions on any resale ofDSL service.
Verizon required ordering through non-standard interfaces. In flagrant disregard of the
purpose of line sharing, Verizon's separate affiliate required the customer to order a retail
line from Verizon, precluding InfoHighway from offering its DSL and voice service over



the same line, even though Verizon was able to do this (and prior to July 1,2000, Verizon
provisioned several DSL orders over InfoHighway's resold lines). InfoHighway believes
that Verizon's separate affiliate nominally agreed to permit resale of its DSL service by
InfoHighway in order to attempt to evade any liability for damages for violation of
Section 251(c) while imposing a host ofdiscriminatory requirements that effectively
negated any possibility of resale of DSL service on a commercially viable basis.

fW-
Eric J. Branfman
Patrick J. Donovan

Counsel for DSL.net Communications, LLC
InfoHighway Communications Corporation

cc; Magalie Roman Salas (orig. +4)
Kyle Dixon
Dorothy Atwood
Glen Reynolds
Carol Mattey
Michelle Carey
Jane Jackson
Anthony Dale
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January 3D, 2001

BY FACSIMILE AND BY OVERNIGHT MAIL

J"'''_'::'

Lawrence T. Babbio, Jr.
Vice Chairman &: President
Verizon Communications, IDe.
1095 Avenue ofthc Americas
New York, NY 10036

Dear Mr. Babbio:

By this letter, AR.C. Networks. Inc ("A.ltC. j IIld ita parent, InfoHigbway
Communications Corporation ("lnfoHighway''), requeat that Vcrizon provide A.R..C. with
wholesale adv~ed scmces, an a nondisaimillatoly basis, whether through Vcrizon's regulated
entities or rhroU&h its advanced services subsidiazy, BeD AtllDtic Network Data, Inc. ("BANDi,
at I miIlimum in the followins states: New York. Maasachusetta, PamsylvlDia, New Jeney,
COIDlKticut, Rhode IJ1aDcl, Marylad. ad WasbiIIl!OD, DC. A.R.C. n:serva the ript to request
similar treatment in od!.. st.IIteI. This rcqueat ia made both for reaold services, pursuant to 47
U.S.C. § 2S1(c)(4) UId for UNE·P, punuant to 47 U.S.C. §251(c)(3). In addition. A.R.C. seeks'
cuupensation for the damaaes suffered by its DSL business by virtue ofVerizon's ret\Isa1 to
provide DSL lines for resale on. rcuonable and nondilcriminalory basis pumwlt to 47 U.S.C. §
2SI(c)(4}.

There has been a 10111 history, datin& hick to August 1999, ofA.I.C.'s attempts to obtain
n:sold DSL services &om Verizon and its predccellQf complDy, Bell AtlaIltic. (believe that it is
necessary to recapitulate this history briefly, in order to explain the aataB of A.1lC.'s CUImlt
requUL To support ill provision oCDSL service over resold Bell Atlantic DSL lines, A.R.C. first
ordered a OS-3 &om Bell Atlaatic-NY to coonect to Bell AtlaDtic;.NY's ATM cloud in August,
1999. After numeroas delays, dlia DS-3 was tl1rDed up in November, 1999. A.ll.C:s first resold
ADSL line was tumed up in Mud1, 2000. On April 6, 2000, Bell Atlantic sent a leaer to A.R.C.
aDd other CUI1Omers, nolifyiDa \II that after July I, 2000, "RIpODSibility for the provisioning of
ADSL scvicc for resale wiU be trIIlSitioD,(od) to the separate d.ra affiliate aDd TIS (Telecom
Iadustry Services] will DO laDpI' be directly involved."

DoriDI the period &om MIlCh to lune, 2000, A.R.C. bepD ils rollout of DSL service
retold from Bell At1aDEic-NY. After. successful rollout in New Yark. A.R.C. was pluming to
rollout the DSL aemce raold from Bell Atlantic everywhere in ita service area. including MA,
PAt NI, cr, MD. aDd DC. Other thaD the April 6,2000 Jeaerquated above, BcD A&lIDIi~ m.
ao effort during that lima period to iDfonn A.R.C. how the b'lDSitiOD would tIb place, or to
inform A..R.e. of any lCtion A.R.C. should or could take to facilitate the traDsition. A.R.C.'s
ronout came to an abrupr balt with Verizon's July 1 'iraDaition" to its "separate data affiliate"
(BAMl). The baIt in A..R.C:s rollout was caused by ODC simple fact: BAND rafaacd to
provision new mold DSL liDeI because it lacked the opcratiaoal processes, and my OSS to do
so. At the time, A.Re. peraomael were informed by BAND penonnel that BAND wu "not
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prepared" to take over the provisioninl of resold DSL service and, as one of~l1 Atlantic's
representatives stated, ''SAND bad clearly screwed this up."

tntimately, BAND apeed to accept new orders from A.RC. and other rescUers. There
were, however, significant cODdition& imposed upon such new orders and the continuation of
existing accounts. For A.Re. or another reseller to order DSL service from BAND, the end user
customer bad to order a retail line from VeriDlIl·NY. This requirement meant that InfoHighway
could not offer to its customers InfoHipway's DSL service (ADSL service resold from BeU
Atlmtic·NY combined with lnfoHigbway's lSP services, such 15 E-Mail, DNS hosting. etc.)
together with meir voice service line from lDfo.Hipway, whereas Bell Atlantic could offer DSL
on a liDe sharing basis over the customer·s existing voice line from Bell Atlantic retail. As such,
the requirement for a retail voice line: from SeU Atlatic was a shocking aDd anticompetitive
repudialion of the FCC's line sharing requirements, desipd to assure that InfoHighway and
other resellers cou1d not realistically offer competitive DSL service on a resale basis.

Further. this reqWl'emel1t meant that the end user customer had to receive a separate retail
bill for dialtDnc SClVice from Vcrizoo-NY. While Verizon offered to mail the paper bills to
A.l.e. instead of to the end users, this approacb i. UDworkable &om the reseller's point oCview.'
It requires a reseller with 1000 custDmerI to open up aDd pt'OCCSI 1000 paper bills for the 1000
voice lines, instead ofreceiviDg alinlle CODAOlidated electronic bill. Moreover. bcc:ause BAND
treated this orda" of jl voice line as a retail purchue, the reseller was required to pay the retail rate
(wilboul receiving the benefit of the 19.1% avoided cost discount mllldated by the New York
Public Service Commission), and to pay wcs tax. on the voice liDc.

In IdditiOll, AIle. and other resellen were denied !be ability to use the same wholesale
interfaces for pre-ordcriDs. orderinI, provisioniD,. repair. billiq fbnctionality that they were
aln:ady wiq Cor other ICI'Vica. InItad, they were required to usc a separate proprietary
inUlrflce established by Bell Atlantic witholK my repm to established indUltry staDdards for
wbolaalc interfaus or without lIlY col1lbcntion from its wholesale customers. such as A.RoC.
The requiremCilt of usiDI two separate interfaces obviously adds cODSidenble COlt for a rescUer
seetinl to do busines& with VIrizon. Tbae requirements were discrimin&tory, iA dw Bell
Atlmtic·NY bowingly iaaor-l existiD& wbolaale interfaces. and the requirements ofcxistina
cu.stamen alrCldy usiq** intcrface-.1Dd established proprietary intarfaces that were
desipccl solely (or Intanct SeMce Providen sucb IS AOL, purchasing direct &om BAND.

The "1nnSitiOll" to BAND thua crated two sees ofproblems for A.R.C. In the short run,
the provisiomn, ofsevera! orden that wen iD die midst oftbe provisiODiag JIOCCIS 'Nil
sublrantWly ddayed. while sewn.l other finD orders Ihat AR.C. had in baDd on 1uly 1could not
be processed AI an and therefore bad to be cancelled. The 100' run problem was. however. marc
serioua. In fact, A.JtC. ultimately concludccl that the combinatioo oftbe multiple interfaces and
the required retail pricing and billinl ofth. voice liDe (inl:1udinS sales tax) made it infeasible for
A.R.C. to com:inue to offer resold Verizon DSL service. A.a.C. bu therefore reluctantly notified
its OSL customers that it was servin. via VerizcrI raold service that it will DO 10l1ler be able to
provide them this service.
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. A.R.C: did not, however. reach this conclusion witbcut considerable thought and analysis.
Nor did we fail to endeavor to induce VerizOD to chansc its policies. Quite to the contrary, we
made substantial efforts from the first time that BAND advised us of these conditions to
eDCOurap BAND to modify them so u to make it economically feasible for A.R.C. to resell
BAND DSl service, specifically raisinl with BAND personnel all of the problems with BAND's
oft'eriq that an set forth in this letter. Unfortunately, we were met It every tum with resistance
from BAND. The essence ofBAND's position wa that, under the merser conditions, BAND
was DOt required to resell advanced servica at all, IDd tbaefore, even if its resale offerings were
unworkable, A.IlC. was not entitled to a more workable offering.

For example. A.R..C. aaked its trade association, ASCENT, to raise these issues with
BAND in writiDB. Amy McIntosh of BAND responded on July 21. coocediDg that the "interface
proccdurea ... between BAND and BA-NY may be cumbersome, buE they are deaigac:d to meet
tile MClIer Conditious." M•. McIntoah also refused to provision orden over resold POTS or
ONE-P loops, claiming that BAND did not provision its own customm that way, using line
sharma instead.

Ms. McIntosh and the other BAND penomael were ofcourse relyiDg upon Verizon's
claim that the: Fcdcra1 CommlIIlieatiolls ComnaiuiOD'S cuPCC'.") coDditiou approving the Bell
AdlldiclOTE merler authorized VerizoD and BAND to reft1le to resell DSL 1iDes, despite: the
existence of !be resale requimueDt in 47 U,S.C. § 2S1{cX4). ThaI claim has alwaY' been of
d1Ibious validity, at best. since DOtbiDI in the Tclccommunicauou Act of 1996 authorized the
FCC to pmt exemptions from 47 U.S.C. § 2SI(cX4). Vaizoll W'IS obviously aware that the
validity of this claim wu doubtfUl.l tile lime thai it apeG to die Mqer Coaditions. aiDee it
included aD additional "saviDp clauae" provision ill the Mera-Conditicma to protect the merger
in the event that the purported exemption from,47 U.S.C. i 251(cX4) was dec1lred invalid.
Moreover, Vc:rizon proposed the separate at1Uiate requirement to the FCC as acondition of the
voluntary merpr ofBeD Atlaatic m4 GTE. FUl!hermore, the FCC did IlOt require BAND to
ipon:: my of ill obJiptioDl UDder Section 2~ I(c)(4). AccordiDalY. Ve:rizOll'S failure to permit
reulc of iu OSL service OD a rcuoaable IDd acadilCrimiJ'atoty b&sia pWlUlDt to ScctiOl1
2~ 1(c)(4) was purely Vo1U11I11')'. subjcdiD.a ic to liability for harm thereby caused to rnfoHighway.

AI you are DO doubt aware, the Court ofAppall for the District ofColumbia Circuit bas
in tid decland chat purported exemption to be lIDIawfblllld invalid. J 'fbi. leaves Verizoa. with
two choices: it caD COD1inue to offer advanced IIMeea lhrauab BAND. ill wbich cue BAND
muff comply, wirb itt obJiptiOlll UDder 47 U.S.C. t 25I(c1 or it CIII tlIllSf« its otflring of

I AuocUUi"" ofCo",.". tcGtiDIU EIlle'priJIlS v. FCC. Cae No.9-144l, sUp OJ) (D.C. Circuit
1..., 9.2001). Tho Court deciaioa came iD a cae iDvolYilla!be idlDlica1 purpollld GIIDpEion contained
iD me FCC's coDditiOlll approv1n.dM1 some.hat earlier SBC-Amuitoch naerpr. 1be two cues arc
iDdilliDpilhable, and it ia clear cbII die pwported eumptiaa ill the Veri2loa condilioat CID be no more
l.wftIJ dWl the puzpolUd examptioa in the SBC-Ameritecb merpr eoaditians.
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advanud services back to the regullted entities, wbicb are also obliged to comply with 47 U.S.C.
§ 2S1(c). Under either scenario, A.R.C. is entitled to resell Verizon's DSL services without the
diSClimiDatory conditions set foltb above. Moreover, under 47 U.S.C. § 25 I(c)(3) and the rulings
of the New York Public Service CommiJsionzIDd the FCcJ, AR.C. is entitled to sell Verizon
DSL services over UNE-P lines.

In mm. it is A.R.C.'s and InfoHighwly's position that Verizon's and BAND's conduct
since July I, 2000 bas violated the Telecommunications Act of 1996 and contimJcs to do so. We
request the following:

1. Verizon immec1iaIely pcnmt A.Il.C. to seU Verizon's DSL service over its resold
Una. using wholesale interfaces, in the sta.listed above.

2. Verizon immediately permit AJtC. to reaell Vmzoa.'s DSL service over ita tJNE-
P lines, uaing wholesale iDterflccs, in the stites listed above.

3. Verizoa. isaue lull credit AllC. tar its plIZ'Cba&e oCthe OS-3 tiDe to Vcrizou's
ATN cloud IDd tbc direc:t mel iJldir«t COIl related thereto, &om the iaccptiOD ofA.R..C." use of
the !iDe, to the time when Vrrizon complies with items 1and 2, above.

4. Verizoa CODlpeDAte A.ltC. for ita out-of-pocket expmses, irx:ludiDa but not
limiled to related hardware, pmomae1, IDIl'ketiDIIDd advertiIiDg COltS, in cmnecrion with
A.R.C, 's Itlempt to date to o.OSL over Verizca Una.

S. Verizan compeasate A.1lC. for itilOil profits that resulted &om Verizon's
unJawfiaI conduct

We look forward to bariD& from you U 50011 as pouible so that we may begin to dilCU8l

bow to nxfresa the violaliOllS diJcuIIed above.

1'J'ouelin, 011 AfOlioll oftIN Co.....ioIa to u..w IUW8 ColICmlUrg ,ie Provi.riOll ofDigitGl
SulllCribw LiM s.vt&.., NY PSC Cue No. OQ.C-0127, Opmioe lad Older CaDccmiDa Verizall's
WbaIaale Provision o(OSI. capuilitia, Opiaioa No. 00-12 (October 31, 2000).

1'IaiI'dRqon A"d 0rdB OwJt~ hi Cc Doc" No. 98·J41. FtN1'1h R90rt A1ttl O"r
OttR~liDIt III CC I>ot:at NtJ. 96-91. 17IinFrmMr Nom:. Ofttropos.JlbIlattzidlil I" CC
lJoc:Jaz No. lM~147. SWIa Fun1ID Node' OfPropasesJ./~ 1" CC Doc_No. 96-98, FCC 01-26
(Ret J8ftUAty 19,2001).
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Cc: Frederick D1Alessio
Paul Lacouture
Andrew D. Lipman. Esq.
Eric J. Branfman. Esq.

. .. _._ _-
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Keith:\of. Krom
Gener.l! Attorney

January 18,2001

Louise E. Rickard, Actina Executive Secretary
Department ofPublic Utility Control
10 Franklin Square
~ew Britain, Connecticut 06051

Re: Docket No. 01-01·17
Petition ofDSLnet Communications, LLC Regarding Section 2S 1(c) Obligations
ofThe Southern New England Telephone Company

Dear Ms. Rickard:

The Southern New England Telephone Company ('"Telco") herein files this
LETTER RESPONSE with the Department ofPublic Utility Control ("Department")
regarding DSLnet Communications, LLC's (UDSLnct..) COITCspondcncc to the
Department dated January 10. 2001. In its correspondence, DSLnet requests that the
Department require the Telco to provide advance services at wholesale prices to
competitive local exchange carriers. DSLnet based its rcqucat on the United States Court
of Appeals for the District ofColwnbia Circuit's ("Court'') reeent decision' vacating the
advanced services' affiliate provisions of the SBC/Ameritech merger.2 DSLnet also
suggests that the Department adopt a 32% wholesale discount rate as an "interim"
discoWlt rate subject to true-up after the Telco files the applicable cost studies. The Telco
submits that at this time any action based on the.Court's decision is premature and
unnecessary. Any action by the Department first requires that the Court's decision be
legally deemed final.

In addition, the Court's decision is subject to VariOUi party actions, including the
Federal Communications Commission ("FCC), who already requested that the Court
either clarify its decision or reconsider its decision. Finally, even after the Court
addresses these requests, any and/or all of the parties may appeal the Court's decision to
the United States Supreme Court. Thus, any action based on the Court's recent opinion is
precipitous and untimely as there are severaJ procedural and substantive issues that have

~, too"ffiariQO ofCommunicatjgm Enwgrjl§ y FCC. et. aI.• Docket No. 99-1441, Jlip op_ (D.C. Cir. Jan.

~ [D ie Appljqtjoo, pfAmorjtogb Com Iranafergr and SBCCgmmyniedPM Inc. Iran".... CC
Docket No. 98-141, Mmngpwtum Opinion Ind Order, FCC 99-279, (ret Oct 8, 1999).
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yet to be resolved. The Telco is not contending that the Department does not have
authority to implement any final Court decision. Rather, the Telco is simply stating that
any action at this time would be premature and potentially detrimental.

Moreover, the Telco IS puzzled at DSLnet's suggestion that the Department
should arbitrarily adopt a 32% wholesale discount rate to the resale of such advanced
services. The Telco submits that, when and if wholesale discounts become appropriate,
the Department should follow its standard procedures in implementing such discounts.
The Telco must reiterate that, at this time, however, no such discounts are necessary as
the Court's opinion is not ftnal.

Therefore, given the current status of the Court's decision, DSLnet's request is
without merit.

Service has been made pursuant to §16-1-1S ofthc Regulations ofConnecticut
State Agencies.

Should there be any questions concerning this submission. please do not hesitate
to contact me.

v cry trUly yours,
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Louise E.Rickard, Acting Executive Secretary
Department of Public Utility Control
10 Franklin Square
~cw Britain, Connecticut 06051

Re: Resale Obligations For Advanced Services

Dear Ms. Rickard:

DSLnet Communications, LLC ("DSLnet") respectfully requests the Department
ofPublic Utility Control (the "Department") to require the Southern ~ew England
Telephone Company, ("SNET") to fulfill it's Section 251 (c) obligations of the 1996
Telecommunications Act to provide its advanced services at wholesale prices. The
United States Court ofAppeals For The District of Columbia Circuit Decision dated
January 9, 2001, No. 99-1441 ("Court Decision'') vacates certain requirements ofthe
SBC!Ameritech merger Order and now requires SSC companies, including SNET, to
provide its advanced services, i.e. ADSL, and Frame Relay for resale to competitive local
exchange carriers. Attached to this request is a copy of the recent Court Decision.

DSLnet applauds the Court Decision as its effect is in the public interest to
broaden the availability of advanced services to all Americans. The benefits to
Connecticut consumers will be '~ump started" by 1) requirinl SNBT to meet its resale
obligation for advanced services immediately; and 2) ordering SNET to file cost studies
with the Department that support their proposed discount rate for advanced services. in a
timely manner. DSLnet recommends that in this interim period before the wholesale
discount has been approved, that the Department require SNET to provide an "interim"
discount tate of 32%. This discount rate was adopted in Connecticut as a result of the
November 24. 1999. Decision in Doclcet No. 9S-06-17R.E02, Application of the Southern
New England Telephone Company for Approval to Offer Unbundled Loops, Ports and
Associated Intol'connection Agreement- Discount Rate. The interim diKOunt rate could
be "trued up" on a retroactive basis.

Should there be my questions concerning this submission. please: do not hesitate
to contact me at 203n82·7440.

Very truly yours.

Wendy S. Bluemliq
AVP- Regulatory Affairs

TOT~ P.04
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Louise E. Rickard, Acting Executive Secretary
Department of Public Utility Control
10 Franklin Square
New Britain, CT 06051

Re: Docket No. 01-01-17
Petition of DSLnet Communications, LLC Regarding Section 251(c) Obligations
of The Southern New England Telephone Company

Dear Ms. Rickard:

This letter will respond to Mr. Keom's January 18 letter filed on behalf of SNET.
SNET seeks to delay the inevitable with two arguments. First, SNET suggests that since
the Coun Decision is not final, its advanced services affiliate is exempt from any
obligations under Section 251(c) of the Telecommunications Act of 1996 to allow
competitive local exchange carriers to resell its services. (n support of this contention,
SNET represents that: "the Court's decision is subject to various party actions. including
the Federal Communications Commission ('FCC'), who already requested that the Court
either clarify its decision or reconsider its decision." This representation requires
clarification. While the FCC has in fact filed a motion with the DC Circuit (attached
hereto), the motion in no way challenges the DC Circuit's finding that all incumbent
LECs, including those utilizing the advanced services affiliate approach adopted by
SNET, are required by Section 251(c) to make their advanced services available for
resale. Indeed, the last paragraph of the FCC's motion makes it clear that the FCC's
interest is in limiting the DC Circuit's order to striking down the purported exemption
from Section 251(c) that the FCC's Order attempted to award to SBC and its subsidiaries.
The FCC's concern plainly is that, given the severability clause in the FCC's merger
approval order, the FCC did not want the entire merger approval vacated. Rather, the
FCC wanted the merger to be allowed. subject to the Court's ruling that SBC and its
affiliates are required to make advanced services available for resale pursuant to Section
251(c).

Moreover, we are aware of no other party to the DC Circuit decision (including
SBC) that has filed any motion for reconsideration or for a stay of the DC Circuit's order.
Thus, there is no reason to believe that the DC Circuit will not issue its mandate
imminently. While the DPUC could accept SNET's suggestion that it take no action until
the mandate issues, we believe that the public interest requires that the DPUC begin the
process of establishing SNET's obligation to reseH advanced services now, as well as the
process of establishing an appropriate wholesale discount for such services. As a
practical matter, such a proceeding is likely to take a substantial time, during which
SNET could continue to be immune from its 251 (c) obligations. During this time,
DSLnet and S~ET~~ other advanced services competitors would be wrongfully
hamstrung 10 thelr abilIty to compete with SNET.
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The critical nature of the timing of the DPUCs action to the preservation of
competition in advanced services. particularly in less urbanized areas, cannot be
overstated. One of the three largest national independent providers of xDSL services.
Northpoint, filed for bankruptcy last week. announcing its intention to proceed with a
structured sale of substantially all of its business and assets. The stock prices of the other
two. Covad and Rhythms. are both down by more than 96% over their high prices last
year. DSLnet has not been immune from this market trend. As a result of these adverse
conditions in the financial markets, DSLnet announced in a press release last month that
it has decided to "slow down the deployment of our network into new territories." With
other independent xDSL providers adopting a similar strategy, the only means for
competition to SNET's xDSL service in such less urbanized areas is for independent data
providers to resell SNET's network, as contemplated by the Court Decision. It is
reasonable to infer that SNET's efforts to delay are motivated by a belief that if it can
simply defer the implementation of the resale requirement long enough, its xDSL
competitors may all be out of business. To avoid such an event, the DPUC can and
should issue an order requiring SNET to comply with its Section 251(c) obligations.
Other Connecticut providers of telecommunications services would also benefit from the
immediate availability of a wholesale DSL service offering from SNET as it will add a
desirable enhancement to the list of current wholesale products that they can offer their
Connecticut customers. DSLnet urges the Department to immediately order SNET to
provide wholesale advanced services, including DSL service. and to initiate a docket to
examine issues related to the wholesale offerings.

As its second basis to delay Department action, SNET professes being "puzzled"
that DSLnet would advocate the adoption of an "interim" discount rate of 32%
(potentially subject to true up) until the DPUC approves a permanent resale discount.
As I stated in my January 10 letter, this proposal is based upon the DPUC's November
24, 1999 Decision in Docket No. 95-06-17RE02. At page 20, that decision clearly
established a resale discount of 32% for all "residential services ... until the Telco has
produced an up-to-date avoided cost studythat has been reviewed and approved by the
Department." The application of this discount to advanced services resold to residential
customers should not be puzzling. Residential xDSL is plainly a "residential service,"
and if it must be made available for resale (as the Court Decision requires), a
straightforward application of the DPUC's 1999 order would dictate the use of a 32%
discount on'8ll interim basis. I [f SNET dislikes the level of the discount. it will. perhaps,
speed the development of their cost studies.

Should there be any questions concerning this submission, please do not hesitate
to contact me at 2031782-7440.

Very truly yoW'S.

Wendy S. Bluemling
AVP-Regulatory Affairs

I That same decision established a resale discount of25.4% for all business services. DSL.net
proposes that this discount apply on an interim basis to advanced services resold to business customers.


